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JUDGMENT 

ABDUL WAHEED SIDDIQUI,J:- Appellant has assailed a judgment 

delivered by the court of Additional Sessions Judge, Rawalpindi on 03-12-1998 

whereby he has been convicted under article 10(3) of the Offence of Zina 

(Enforcement of Hudood)Ordinance,1979, hereafter to be referred to as 

the said ordinance, and is sentenced to R. I. for ten years. Benefit of 

section 382-B Cr. P. C. has also been extended to him. 

2. One Faiz Mohammad (PW-l) lodged a complaint Ex-PA on 

22-11-1992 addressed to SHO P.S.Murree wherein he alleged that he was 

resident of village Dewal and the appellant, originally resident of Chichawatn: 

was residing in his neighbour since 3/4 years along-with his wife and children. 

The appellant had shifted to another house at a distance of about one 

kilometer from the house of the complainant and about two/three months 

prior to the complaint.. The appellant was a painter by profession and 

alongwith him his brother-in-law Amar Sohail was also residing. Appellant 

used to teach Mst. Shazia. a daughter of the complainant, who was 13/14 

years of age. On 14-11-1992 at about 6.00 a.m. when the complainant 

got awakened from his sleep, he found his daughter above named 

missing as she was not on her bed. She was being searched but could 

not be found. Muhammad Sadiq (PW-3) and Waheed(PW-2)had seen the 

appellant accompained by his daughter at Adda Pirwadhai., Rawalpindi. 

Consequently an FIR was lodged at P.S.Murree on 22-11-1992 
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under articles 11 and 10 of the said ordinance to which he did 

not plead gUilty. 

3. To prove its case, prosecution, examined nine witnesses. 

Faiz Muhammad (PW -1). the complainant, has deposed while confirming 

the contents of his complaint Ex-PA. He has further deposed:-

"I was sleeping in a separate room while my daughter 
Mst. Shazia aged 14 years and Fiaz Ahmad was 
sleeping in adjoining room. Imtiaz Ahmad my minor 
son was also sleeping with Mst. Shahzia. Early in the 
morning at about Fujar prayer I found my daughter 
Mst. Shahzia absent from the room. On 21-11-1992 I 
went to the house of Muham~ !-1 d Sadiq PW who told 
me that he had seen Abdul Qadoos accused alongwith 
his wife Mst. Hazra Bi and my daughter Mst. Shahzia 
travelling in a bus at Adda Pirwadhai which was 
going towards Lahore. I joined the police investigation. 
I contacted Aamir Sohail, who was arrested by 
Gujranwala police.He made disclosure about the 
abductee and also promised that he would restore 
Mst. Shahzia PW. 'hereafter, local police of Murree, 
got recovered Mst. Shahzia, and thereafter she has 
been produced before R. M . and her statement under 
section 164 was recorded by R.M.Murree'.' 

Muhammad Waheed (PW-2) has corroborated the complainant(PW-l) 

and so is the deposition -of Mohammad Sadiq (PW-3). Muhammad Ramzan 

(PW-4) ASI has deposed that on 22-11-1992 he was posted as Moharar at 

P. S . Mu rree. On the same day, the complainant handed over to him a 

written application on the basis of which he drafted formal FIR Ex. P A/I. 

He has further de~ as under:-

"The original application and copy of FIR has been 
forwarded to Mehrban SI for investigation through 
Mohammad Iqbal constable, On 6-12-1992, Mohammad 
Latif constable, Moharar police past Pagwari handed 
over to me one sealed envelope., two sealed phails 
and after preparing the necessary documents. I 
handed over the same to Mohammad Latif constable 
aforcementioned for onwards transmssion to the 
office of chemical examiner Rawalpindi. The said 
parcel remained in my custcdy about half an hour. 
During that period no one tampered them'.' 
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Mohammad Latif (PW -5) constable has deposed as under: - . 

"On 5-12-1992, Muhamm8d Mehrban SI handed 
me over one sealed env€lqle and two sealed phail 
for the safe custody in police malkhana. I kept 
the same in the malkhana intact. On 6-12-1992, 
I too}{ both parcels firstly to the Muhammad Ramzan 
Moharrior ASI P. S. Murree and thereafter I deposited 
it those parcels in the office of the chemical examiner, 
Rawalpindi intact'.' 

Dr.Aftab: Ahmad Khan (PW-6) has proved medical examination 

of the appellant for potency on 5-12-1992 and the result is positive. 

Mst. Shazia Bibi (PW-7) , the alleged victim, has deposed as under:-

"On 14-11-1992 at 4/5 a.m. I was sleeping in my house, 
Abdul Qadoos accused present today in court went 
there, I thought that my mother was there who got up 
for saying prayer but I saw that accused was present 
there. Accused Abdul Qadoos then forcibly abducted 
me. He has taken me to a city which was not known 
to me. He kept me there for about 20 days. Meanwhile 
he subjected me to zina-bil-jabr. I was then recovered 
by police from there. Police brought me to P. P. Paghwari. 
Police took me to hospital there my medical examination 
was got conducted. I also recorded my statement 
before R. M. Murree. After recording my statement I was 
sent alongwith my maternal uncle to Rawalpindi~ 

Dr.Fauzia Bajwa (PW-8) has proved medical examination of 

the alleged victim on 5-12-1992. According to her the age of the 

examinee was 13/14 years. The results of the examination are 

narrated in the following words:-

"External examination 

Secondary sexual charactertic well 
developed. No mark of violence seen on any part 
of the body. She is mentioning .further as under: 

Local examination 

Hymen absent. Margins well defined. 
Granular tags seen. Vagina allows two fingers 
easily. Fingers stained with brownished discharge. 
Two speciman from external vagina orifice and 
saw from internal farnice taken and sent to 
Chemical Examiner for detection of semen. In the 
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The carbon copy of my report is Ex. PD which 

is in my hand and bears my signatures." 

Raja Mohammad Mehrban (PW -9 ) • S. 1. and I. O. of the case 

. has proved various steps taken by him during investigation of the 

case. 

In his statement under Section 342 Cr. P. C to question No.2 as 

to whether he abducted Mst. Shazia Bibi forcibly he has replied as 

under:-

"It in incorrect. I was present at Lahore. Mst. Shazia 

PW came to my house at Lahore. where I was putting 

up with my wife and children. She went to Lahore with 

her own free well. On 18-11-1992 she sworn an affidavit 

and solemnized nikah with me." 

To question No.4 he has replied:-

"It is incorrect. When I and Mst. Shazia PW came 

to know that a case was registered against us 

we both voluntarily appeared in P. S. Murree." 

To question No.l1 as to why PWs have deposed against him, he 

has replied as under:-

"The father of Mst. Shazia Bibi PW since wanted 

to get the divorce of her daughter from me, owing 

to that Mst. Shazia a PW has got recorded her statement 

against me under pressure of her father. Other 

PWs have deposed against me because all are 

related to Mst. Shazia and complainant." 

The appellant has examined himself on oath under Section 340(2) 

Cr.P.C. and has deposed as under:-



Cr.A.No.10/I/99 

-6-

"On 16-11-1992 I was present at Lahore at Tanki 
Chungi Amarsudho. One a person namely Siddique 
Ahmad,' came to me and told me that some one had 
come to see me. He told me that I was called at 
house of Pir Nazir Ahmed.! went there and found 
that Mst. Shazia PW present there. She told me 
that she had come after me and if I had not married 
with her, she would di~ after taking poison. Mst. 
Shazia stayed on that night in the house of Pir 
Nazir. The family members of Pir Nazir Shah also 
slept there in that house in the above mentioned 
night. In the presence of Mushtaq Bhatti and Abdul 
Qadir declared that I have not solemnired nikah with 
her she would die after taking poison. Mst. Shazia 
went to model town Katchery where she sworn 
affidavit. The affidavit was sworn by Mst. Shazia before 
a Magistrate in Lahore. We came back to said Pir 
Nazir. The time was 10/11 p.m. Before Abdul Qadir. 
I and Mst. Shahzia solemnized the nikah. I and Mst. 
Shazia both signed nikahnama Ex.DA Besides me. 
Shazia. Mushtaq and Abdul Qadir also signed nikahnama 
Ex. DA. After nikah MSt. Shazia remained in my house. 
I went to Lalxn'e from Murree 15/20 days earlier than 
18-11-1992. Shazia PW had . my address with her when 
she reached Lahore. I did not abduct Mst. Shazia PW~' 

Mushtaq Ahmed defence witness No.1 has deposed: 

On .17.1.1.1992, I was present at Lahore since I 

used to serve there and was residing at Bostan 

Colony. On the same day. Pir Nazir called me at 
his home at Bostan Colony and informed me that 
Shahzia had come to his house and upon to contract 
marriage with Abdul Qadoos accused present in the 
court. I saw Shahzia who was pl"eSE!nt witlrthe family 

members of Pir Nazir. I and Pir Nazir asked her 

to go back to her home but she was adament 

to marry with Abdul Qadoos. She was approximately 

aged about 17./18 years. Me. Abdul Qadoos his 

first wife. Abdul Qadir and Shahzia went to the 

court to some stamp vendor papers and Shahzia 

purchased the stamp paper and it was the clerk 

of the advocate who wrote the stamp paper and 

it was got written by Shahzia. I also signed 

Ex.Dl as wtiness. Ex.D.1/1 is my thumb mark 

and signature. It was also signed by Abdul Qadir 

as witness and Shahzia also affixed her thumb 

mark. Then we appeared before the Magistrate 

alongwith the counsel. It was Rana Zahid Sharif 

who was the Ma~~trate. The Magistrate inquired . 

from Shahzia as Iwhether she was contracted marrIage 

with her consent and she verified it and the Magistrate 
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attested Ex. D 1. I was Also a witness of the Nikah 

Nama which is Ex. DA already available on the 

record which bears my signature. The Ni"kab WaG 

performed in the court at Model Town Lahore again 

said that Nikah was performed at the house of 

Pir Nazir and Ex. DA was written there. 

4. I have heard the counsel for appel};ant and State. At the 

outset the learned counsel for appellant has referred to the following 

admissions of Mst. Shazia Bibi (PW-7) to the effect that Nikah existed 

between the appellant and alleged victim. 

"It is correct that I have now filed a suit for 

dissolution of marriage which is still pending. 

I had filed a suit wherein I stated that my nikah 

was solemnized with accused which may be diss:olved. 

Ex. DB is a memo of the suit for dissolution of marriage in which 

the relevant reasons for <-< .. decree of such dissolution are submitted 

by the alleged victim as under: 
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Competent family court framed issues on 3.7.1997. Relevant issue 

No.2 reads: 

"Whether the Nikah of the plaintiff with the 

defendant was not with free will. 

This issue has been resolved as under: 

"Plaintiff was burdened to prove this issue, 

who appeared as PW-1 and stated that on 

12.11.1992 at 4 AM early in the morning some 

onelmocked her door when she opened the door, 

defendant was standing who threw a sheet of cloth 

over her and put her body on his shoulders. 

She stated that after that she became unconscious 
to 

and when she came /sences she was in a big 

city where she was force to live for 20 days and 

the defendant committed illegal sexual inter-course. 

'xxx with her against her will and got her signature 

on a plain paper for cibly . She stated that she 

never married witO defendant with her free consent. 

She stated that at the time of abduction she was 

underage. She stated that she developed hatred 

against him, therefore, it is not possible to live 

with him as wife. She answered in cross-examination 

that she went to Lahore with defendant in a bus 

in which number of other person were also sitting. 

This answer clearly shows that the plaintiff travelled 

with defendant in a public transport and if at all 

she senseless for some time but she throughout 

travelled in that bus with her full sense and she 
hue and 

did not raise any/ cry for her safety. It is also 

noticeable that when the defendant allegedlYWlocked 

the door of plaintiff and the plaintiff came out the 

defendant threw a cloth over her. The question arises 

that why she did not cry atance because it is not 

possible that she lost her s.Jnses within . no time. 

There was sufficient time for her to raise hue and 

cry at that time also. Therefore, it clearly shows 

that she left her house with her free consent, however 

it is proved that she was only 14 years old at that 
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time ·· and her consent did not count~cJ, further more 
the defendant not only himself appeared as DW-1 

but also examined Abdul Qaceel' 9/0 Mukhtar Ahmed 

in his support. He also produced copy of nikahnama 

~xh/DW.1/2. Mst.Shazia has clearly put her signature 
I 

in front of relevent column, however at the time of 
no 

said Nikah/ one from her parents side was present at 

that time and according to Shariah the Nikah of underage 

girl could not be solemnised without the presence and 

consent of her wali. Therefore, that Nikah was void 

in eye of law. Issue No.1 is accordingly decided in 

the above terms that Nikah of plaintiff was solemnised 

with her free consent without the presemeof her wali 

as such she was underage at that time, therefore, that 

Nikah was void in the eye of Shariah and was also an 

offence in view of prevailing law of the country." 

The allegation of abduction of the alleged victim has neither been believed 

by the family Court nor by the trial Court. That is why the trial Court 

has acquitted the appellant from the charge under Article 11 of the 

said Ordinance. 

In its para No.22 of the impugned judgment the trial Court has declared : 

"The evidence clearly show that the victim was a 

consenting party to the commission of zina but 

since she was a minor so her consent was immaterial. 

The offence under Section 10 (3) of the Offence of 

7ina (Enforcement of Hudood) Ordinance, 1979, is 

fully proved against the accused. However, since 

the victim was a consenting party, so taking the 

lenient view I convict and sentence the accused 

under Section 10(3) of the Offence of Zina (Enforcement 

of Hudood) Ordinance, 1979 to TEN YEARS R.I." 

Three questions arise here which need resolution: 

( i) Whether the alleged victim was a minor in the sene~ of 

being a pubert but having not attained the status of a sui juris at 

the time of being a cons'eEiting party to the commission of zina. 
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(ii) Whether the admitted sexual intercourse between 

the appellant and alleged victim was falling within the 
'/ 
~ . 

meaning of zina as defined in Article 4 of the said Ordinance. 

(iii) In case the offence is that of Z1na with consent 

of the minor but pubert female, does it attract conviction 

under Article 10(3) of the said Ordinance? 

So far as the first question is concerned, I find that 

Dr.Fauzia Bajwa (PW-8), W.M.O, examined Shazia Bibi, the 

alleged victim, on 5-12-1992 and determined her age to be 

13/14 years approximately. During cross this witness has 

replied to a suggestion: 

"Since the examinee was lDlCUlstruating therefore 

she was a major girl. It is incorrect that 

Mst.Shazia was of 19 years of age. It is correct 

that determination of age a specific test is 

to be given. I had given the test to the 

examinee for the determination of age which I 

have also recorded in my M.L.R. Ex.PD. I had 

advised for X-Ray for determination of her age 

as well as which was conducted however report 

of X-Ray is available in the hospital record. 

I did not collect the hairs of the examinee. 

I had obtained the X-Rays of the bones of the 

examinee for the determination of age. It is 

correct said X-Rays are not available in court 

today. The report of X.Ray is to be given by 

the Radiologist. I do not remember that besides 

police any other was accompanied the examinee." 

It transpires, then, that the X-Rays and ossification 

Report were not exhibitted in the trial Court. In view of 



Cr.A.No.10/I/99 

- 11 -

this situation I referred to the X-Rays and ossificaiton 

report available on the record due to the fact that 

wi thout expert opinion, the opinion of the i.oady Medical 

Officer (PW-8) about age remains a baseless speculation. 

This is where leads following insertions into the MLR 

Ex.PD. 

"For determination of age: Advised 

X-Ray wrist left-right X-Ray elbow 

left-right." 

This advise was made on the date of exmination i.e 5-12-1992. 

It appears that this advise was not followed for a period 

of about 6~ years. Then a letter No.965/Ms dated 12-6-1999 

was issued by the Medical Superintendent Murree to the M.S, 

DHQ Hospital Rawalpindi which reads as under:-

"Subject: MLC 

The X-Ray of MLR case Shazia Bibi dlo 

Faiz Mohammad are being sent to your 

office for expert opinion and report by 

the concerned Radiologist in your institution, 

through Dilawar Ali ASI police station Murree, 

for needful. 

On the back of this letter, the M.O, Radiology, RGH, 

Rawalpindi is replying on the same date as under: 

"X-Ray Films are of poor quality and are 
to 

too old/be reported upon. Moreover, the 

film have not been certified properly to 

be of the same patient as mentioned 

in the MLR." 

All this activity of following the advise of W.M.O after 
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6~ years got initiated only after my observations and 

directions made in the order sheet on 11-5-1999 in the 

following words: 

"While the learned counsel for appellant was 

reading evidence of Dr.Fauzia Bajwa (PW-8) 

who had examined alleged victim Shazia Bibi 

on 5.12.1992, it transpired from the cross 

upon this witness that she had obtained the 

X-Rays of the bones of the examinee for the 

determination of age. She has admitted that 

the X-Rays as well as the Ossification 

Report of the Radiologist was not available 

on the date of her deposition. It appears 

that subsequently also this report was not 

exhibited. The determination of the age of 

the alleged victim vis-a-vis her being sui 

juris on the date of alleged affidavit of 

free will arid nikah shall be necessary in 

the circumstances of the present case and 

in the interest of justice. As admitted by 

PW-8, the relevant record of ossification 

Report of Radiologist and X-Rays are 

available in the police records. Call for 

the police records and in case the same 

are not available ev~n in the police records, 

S.H.O of the relevant police station is 

directed to arrange for the same and submit 

in this court wi thin one week from receipt 

of this order." 

This conduct of the prosecution is indicative of one 

fact only and that is that while not following the advise 

of the examining Lady Medical Officer, it intended to 

destroy the records of X-Rays of the alleged victim so that 

the facts about the real age of the said victim remain 

hidden from the courts. This way the trial court as well as 
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the Family Court has been hoodwinked on the point of the 

determination of age. 

In the absence of this opinion of Radiologist, the 

trial court has heavily relied upon a non-exhibited school 

leaving certificate in the following words of the impugned 

judgment. 

"On the judicial record, the school 

certificate of Mst.Shazia Bibi is also 

available which shows her date of birth 

to be 4/11/78. In this way, also at the 

time of alleged 'Nikah' Mst.Shazia was 

aged about 14 years." 

The impugned judgment is silent as to who introduced this 

document into the judicial record and what Exhibit No . was 

alloted to it. I find that no question about this document 

has been asked from the appellant in his statement under 

ction 342 Cr.P.C. Consequently, I arrive at the conclusion 

that the appellant has been prejudiced by way of sudden 

and silent introduction of this document into the judicial 

file. No chance has been given to the appellant to disprove 

it and, therefore, he has been condemned unheard. In fact 

the golden principle of aude alteram partem has been denied 

upon him. Hence~~ - --r- I find it in the interest of justice 

to exclude this document from the judicial record. 
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What remains in the field now is a heresay, speculative 

and filmsy evidence about the age of the alleged victim. 

In the absence of the evidence free from doubt in this 

respect, specially when through trickery such evidence has 

been destrcYf'"d! ~ hav e come to the conclusion that it 

is the clai m of the prosecution that the alleged victim 

was 13/14 years of age at the time of admitted Nikah and 

onus of proving it to be so was on the claimant. Prosecution 

has u .t.ter1y failed to prove beyond reasonable doubt that 

the bride (alleged victim) was not a sui juris on the date 

on which marriage was performed. In the absence of such 

proof and in the presence of an affidavit Ex.Dl sworn in by 

the alleged victim on 18-11-1992 showing her age to be 19 

years and the l ove letters written by her to the appellant 

exhibited as Marks A to H as well as Nikahnama Ex.DA a 

conclusion which can be safely drawn is that at any rate 

the bride ( alleged victim) Mst.Shazia Bibi (PW-7) was 

pubert, major and sui juris and a consenting party to 

marriage wi thout any forc~, coercion, threat or deceipt. 

Consequently t.he marriaqe T;';:lS " 0.11 d am~ " ohab :L ::.ion was 
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"Zina:- A man and a woman are said to 
COIT~it 'zina' if they wilfully have 

sexual intercourse without being validly 

married to each other. 

Explanation:- Penetration is sufficient 

to constiute the sexual intercourse 

necessary to the offence of zina." 

Once zina is not cons t i tuted, no question of zina-bil-jabr 

as envisaged 1n Article 10(3) of the said ordinance arises. 

There are many other contentions raised by the 

counsel for lthe appellant but I find the very first contention, 

as discussed above, enough to come to the conclusion that 

the prosecu~ion has failed to prove its case beyond reasonable 

doubt against the appellant. While giving the Benefit of 

doubt, the i~pugned judgment is set aside and the appeal 

is accepted and appellant Muhammad Abdul Qadoos Tariq s/o 

Muhariunad - AKb~r is acquitted from all the charges. Appellant 

shall be released forthwith if not 

Approve for reporting 

Zain/* 

he 
1999. 

in any other case. 

Waheed Siddiqui 
Judge 
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